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A. SUPPLEMENTAL ISSUES PRESENTED FOR REVIEW

Legal financial obligations of a $200 filing fee were improperly
imposed on Petitioner Richard Svaleson, Jr., despite his indigence at
sentencing and he is entitled to relief under this Court’s recent

decision in State v. Ramirez, _ Wn.2d __, _ P.3d ___ (No. 95249

-3) (2018 W L 4499761) (September 20, 2018). A copy of that decision
is attached hereto as Appendix B.
B. SUPPLEMENTAL STATEMENT OF THE CASE

Mr. Svaleson, Jr., was found indigent prior to trial and for the
purposes of appeal. See CP 104-10. At sentencing, the court waived
all but the $500 victim’s fund fee, a $200 filing fee and a $100 DNA
fee. CP 86. The judgment and sentence contained a preprinted
“finding” that the court had considered the required information and
found “the ability or likely future ability to pay” the legal financial
obligations. CP 85. Payments were ordered to commence
immediately and to be made at a rate of $100 per month, with 12
percent interest imposed. CP 85-87. A copy of the judgment and
sentence is attached as Appendix A.

In his opening brief on appeal, Mr. Svaleson, Jr., argued that
the trial court erred in ordering these legal financial obligations
without complying with the requirements of RCW 10.01.160, as

interpreted by this Court in State v. Blazina. 182 Wn.2d 827, 344

P.3d 680 (2015). See Brief of Appellant (“BOA” at 2, 49-50).

In its unpublished opinion, regarding legal financial



obligations, Division Two held that the sentencing court did not err
in imposing the LFOs because they were “mandatory” under the
sentencing statutes. App. A to Initial Petition for Review (Opinion)
at 33-3

On September 20, 2018, this Court decided Ramirez, supra.

This Supplemental Petition follows.
C. SUPPLEMENTAL ARGUMENT REGARDING REVIEW

REVIEW SHOULD BE GRANTED AND THE CASE
REMANDED TO STRIKE THE LEGAL FINANCIAL
OBLIGATIONS UNDER RAMIREZ

In Ramirez, supra, this Court recently held that the changes to

our state’s legal financial obligation system made by the 2018
Legislature applied to all cases still pending on direct review. App. A
at 2. In addition to the other grounds for review raised in her initial
Petition for Review, this Court should also grant Mr. Svaleson, Jr.,
review and relief under Ramirez.

In that case, the Court held that the amendments made by the
Legislature in Engrossed Second Substitute House Bill (“Bill”) 1783
now “prohibit[] the imposition of certain LFOs on indigent
defendants.” App. A at 2, 6-7; see Laws of 2018, ch. 269. Further, the
Court noted, the Bill eliminates the authority to impose a criminal
filing fee of $200 on an indigent defendant, eliminates “interest
accrual” on all nonrestitution LFOs, “establishes that the DNA
database fee is no longer mandatory in some situations and provided

new limits to remedies for failure to pay. App. A at17-18.

2



In Ramirez, the defendant had raised a Blazina argument in
the court of appeals and this Court had granted review on that issue
before the Bill was passed. App. A at 6, 21. The unanimous Court
held that the amendments wrought by the Bill, however, applied.
App. A at 6, 21. The Court found that the “precipitating event” for a
statute “concerning attorney fees and costs” was the termination of
the defendant’s case - which meant the end of the appeal. App. A at
21-22 (citations omitted). Because the Bill's amendments concerned
“the court’s ability to impose costs on a criminal defendant following
conviction,” and because Ramirez’ case was still on appeal as a
matter of right and was “thus not yet final under RAP 12.7" when the
Bill was enacted, the Court held, Ramirez was entitled to benefit
from the statutory change. App. A at 21-22.

Similarly, here, Mr. Svaleson, Jr., is entitled to relief from the
statutory changes of the Bill. Like Ramirez, Svaleson, Jr., was
sentenced well before the Bill was enacted in 2018, and his case is still
on direct appeal. Further, like Ramirez, Mr. Svaleson, Jr., was
subjected to the $200 filing fee, no longer authorized under Ramirez,
and interest, also no longer authorized under the Bill (Laws of 2018,
ch. 269, § 1). This Court should grant review and should grant Mr.
Svaleson, Jr., relief from the improperly imposed legal financial

obligations under Ramirez.



D. CONCLUSION

For the reasons stated herein and in the original Petition for
Review, this Court should grant review and grant Mr. Svaleson, Jr.,
relief.

DATED this 1st day of October, 2018.

Respectfully submitted,

Sttp—

KATHRYN RUSSELL SELK, No. 23879
Appointed counsel for Petitioner
RUSSELL SELK LAW OFFICE

1037 N.E. 65" Street, #176

Seattle, Washington 98115

(206) 782-3353
CERTIFICATE OF SERVICE BY MAIL/EFILING

Under penalty of perjury under the laws of the State of Washington,
I hereby declare that I sent a true and correct copy of the attached
Petition for Review to opposing counsel at Pierce County
Prosecutor’s Office, at pcpat@co.pierce.wa.us and to Richard
Svaleson, Jr., at DOC 389546, WSP 1313 N. 13" Ave., Walla Walla,
WA. 99362.

DATED this 1st day of October, 2018.

bt

KATHRYN RUSSELL SELK, No. 23879
Appointed counsel for Petitioner

RUSSELL SELK LAW OFFICE
1037 N.E. 65" Street, #176
Seattle, Washington 98115

(206) 782-3353
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15-1-00660-8 46726932  JDSWCD 04-18-16
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Dlaintiff, | CAUSE NG: 15-1-006860-8
vs
RICHARD IVER SVALESON, IR, WARRANT OF COMMITMENT
13y [0 County Jail
2y BFDept. of Corrections
Defendant. | 3) [J Othe Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEFEAS, Tudgment has been pranounced sgsinet the defendant in the Superior Cowrt of the State of
Wathington far the County of Pierce, that the defendant be puniched as specified in the Jadgment snd
Sentence/Order Modifying/Revoking Probation/Cammmity Supervizion, 8 full snd correct copy of which is
attached hereto.

YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
classification, confinement and piacement as ardered in the Judgrent and Sentence.

(Sentence of confinement in Pierce County Jail).

{1

YOU, THE DIRECTOR, ARE COMMAMDED to take and deliver the defendant to
the proper officars of the Department of Carrectians, and

YOU, THE PROPER. OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE
COMMANDED toreceive the defendant for classificstion, confinemernt and placernent
as ardered in the Judgment and Sentence. (Sentence of confinement in Department of
Corections custody).

Office of Prosecuting Attorney
930 Tacoma Avenue S, Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400

WARRANT CF
COMMITMENT -1
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[ ]3 YOU, THE DIRECTOR, ARE COMMANDED tareceive the defendant for
classification, confinement and placament as ardered in the Judgment and Sentence.
(Sertence of confinament or placement not covered hy Sections 1 and 2 ghove).

Dated: /15{1(/
[

APRo1.8 2016

STATE OF WASHINGTON

County of Pierce

I, Kevin Stade, Clerk of the shove entitled
Court, do herehy certify that this foregoing
ingnment is a tnie and correct copy of the

ariginal now an file in my office.
IN WITNESS WHERECOF, I heraunto set my
hand and the Seal of Said Cowrt this

day of

KEVIN STOCE, Clerk
By: Deputy

cjc

WARH.ANT OF Office of Prosecuting Attorney

930 Tacoma Avenue S. Roumn 946
COMMITMENT 3 Tacoma, Washington 98402-2171

Telephone: (253) 798-7400
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Dlaintiff, { CAUSE NOQ. 15-1-00660-8

¥s o - GMENT AND SENTENCE (FJ5)
Prison
RICHARD IVER SVALESON, JR [ IRCW 8844 7120 Q44 507 Prison Confinernent

Defendant. | [ ] Jail One Yesr ar Less

[ }First-Time Offender

SID: WA2T942121 [ 1 5pecal Sexual Offender Sentencing Altemative
TOB: 08081045 [ ] Spedal Drug Offender Sentenang Alternative

[ 1Altemative to Canfinement (ATC)

[ T Clerk’s Action Required, para 4.5 (SDOSA),

4.7 and 48 (8505A) 4152, 83 55 and 58

[ JJuvenile Decline [[Mandatory []Discretionary

I HEARING
1.1 A zentencing hearing was held angd the defendant, the defendant's lawyer and the (deputy) proseatting
atamey Were present.
O FINDINGS

There being no reasan why judgment should not be pronounced, the court FINDS:

21 CURRENT OFFENSE(S): The defendant was found guilty on 3 J 3 ] e
by[ Jplea [ X]}juy-verdit{ ] bench trisiof:

COUNT | CRIME RCW ENHANCEMENT { DATEOFR INCIDENT NO.
TYPE® CRIME
I CHILD MOLESTATION | 0A44.083 NONE 12730/14 | TPD
IN THE FIRST DEGREE 143641019
a3

* (F)Firearm, (D) Other deadly weapans, (V) VUCSA in a protected zane, (VH) Veh Hom, See RCW 46.61.520,
(JF) Juvenile present, (SM) Sexual Motivatian, (SCF) Semal Conduct with a Child for a Fee. See RCW
o044 533(8). (@fthe orime is 3 drug offense, include the type of drug in the second coliomn )

a= charged inthe ORIGINAL Infamation

JUDGMENT AND SENTENCE (I5)
{FEIOHY) U:QM?) Pﬂge 1of12 . Office of Prosecuting Altorney
H 930 Tacoma Avenue 5. Room 946
I U ’q - 03’ lﬁ D’ D Tacoma, Washington 98402-2171
' Telephone: (253) 798-7400
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[ 1 Current offenses encompassing the same oriminat conduct and coumting as ane arime in determining
the offender scare are (RCW 9.04.4 5807

[ 7 Other amrent convictions listed under different canse numbers used in calculating the offender scare
are (list offense and cause munber):

22 CRIMINAL HISTORY (RCW 994A 525):
NONE ENGWN OR CLAIMED

23 SERTENCING DATA:

COUNY | OFFEMDER | SERIOUSNESS STANDARD RANGE PLUS TOTALSTANDARD | MAYIMUM
NOQ. SCORZ LEVEL ¢not including enhumcomonts) | FRHANCEMEN TS RANGE TERM

{including «nhancements)
I D X 51-68 MONTHS 1O NCHRE 5T-68 MONTHZ TO LIFE
LIFE LIFE

24 { 1 EXCEPTIONAL SENTENCE. Substantial and carnpelling reasons exist which justify an
exceptional sentence:

{ 1withinf ]below the standard range for Count(s)
[ ] sbowe the standard range far Count(s)

[ 1The defendant and state stipulate that justice is hest .-.erved by imposition of the erceptional sentence
above the standard range and the court finds the exceptional sentence furthers and is consistent with
the interesrs of justice and the purposes of the sentencing reform act.

[ }Aggravating factors were| ] stipulsted by the defendant, [ ] found by the court after the defendant
waived jury trial, [ ] fournd by jury by spedial interrogatory.

Findings of fact and conclusions of law are artached in Appendix 2.4. [ ] fury’s spedal interrogatary is
attathed The Proseaiting Attorney [ Jdid[ J did not recommend a similar sentence.

2.5 ABILITY TOPAY LEGAL FINANCIAL OBLIGATIONS. The court hac considered the total smount
owing, the defendant’s past, presant and firnwe ability to pay legal finandisl obligations, including the
defendant’s financial resources and the likelihood that the defendant’s status will change  The court finds
that the defendant has the ability or likely funmre sbility to pay the legal financisl obligations impaosed
herein. RCW 9.9044.753.

[ ] The following extracrdinary circumstances exist that make restittion ingppropriste (RCW 9.944 753
[ ] The following extraordinary circumstances exist that make payment of nonmandatory legal financial
cbligations insppropriate:

26 [ ]FELONY FIREARM OFFENDER REGISTRATICON. The defendant comnrnitted a felony firearm

offence as defined n RCW 9.41.010.
[ 1 The court considered the following factors:
{ ] the defendant’s criminal histary.

[ 1 whether the defendant has previously been foumd not gnilty by reaton of insanity of any offense in
thiz gate or elsewhere,

[ ] evidence of the defendant’s propensity for violence that would likely endangsr personc
[ ] cther:

JUDGMENT AND SENTENCE (J5)
(FEImY) (7'!2037) Ps.ge 20f 12 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
‘Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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{ ] The court decided the defendant { ] should [ ] zhould not register as a felany firearm offendar.

I JUDGMENT
21 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1.
32 { ] The court DISMISSES Coumits { ]1The defendmt is foumd NOT GUILTY of Counts

IV. SENTENCE AND ORDER
ITIS ORDERED:
4.1 Drefendant chsll pay to the Clak of this Court: (Pieree Coumty Clerk, 930 Tacoma Ave#110, Tacoma WA 9B40D)
JASS CODE
RINRIN § TP Restitution to:

% Restitution to:
(Name and Address--address may be withheld and provided confidentially to Clerk's Office).

PCV LY 50000 Crime Victim asseszment

DNA $ 100.00 DNA Datsbase Fee

PUE § —  Cout-Appointed Attamey Fees and Defense Costs WAAMED 1oy Whah‘&-]
FRC $___ 200.00 Criminsl Filing Fee o4
FCM $ Fine

OTHER LEGAL FINANCIAL OHLIGATIONS (specify below)

3 Cther Codts for:
¥ Crther Costs far:
5 FOO.® ToTAL

e above total does not inciude all restintion which may be set by later arder of the court.  An agreed
restitufion order may be sntered RCW 0.04.4 753, A restintion hearing;

D shall be set by the prosearar.
[ ]isscheduled for
[ IRESTITUTION. Order Attached

[ 1 The Department of Carectians (DOC) or clerk of the court shall immediately isme a Notice of Payroll
Deductian RCW 9.5¢A 7602, RCW £.94A 760(8).

[X] Al payments shall be made in accardsnce with the polices of the derk, cammencing immediately,
unless the court specifically sets farththe rate herein: Mot less than § ?ﬁ €. per rnonth

commencng . Lo . RCW 994760, Ifthe court does not set therate herein, the
defendsant chall repart to the clerk’s office within 24 hons of the entry of the judgment and sentence to
SEL Up 4 payment plan.

The defendart shall repoet to the clerk of the court or as directed by the clerk of the court to provide

financial and other infarmarion as requested. RCW 9.94A 760(7)(0)

{ ] COSTS OF INCARCERATION. Inaddition to other costs imposed herein, the court finds that the
defendant has or iz likely to have the means to pay the costs of incarceration, and the defendant is
ardered to pay such costs at the stahtary rate RCW 10.01.160.

JUDGHMENT AND SENTENCE (J5)

(dey} szm Pﬂge 3of12 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room %46
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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COLLECTION COSTS The defendant shall pay the costs of services to collect unpaid legal finandal
obligations per contract or staite. RCW 36.18.190, 0.84.A 780 and 19.16.5C0.

INTEREST The financial obligations imposed in this judgment thall bear intersst fromthe date of the
judgment wntil psymiant in fll, at the rate spplicable to dvil judgments RCW 10.82.080

COSTS ON APPEAL An award of cozts on gppeal against the defendant may be added to the total legal
financial cbligations RCTW. 10.73.180.

FLECTRONIC MONITORING REIMBURSEMENT. The defendant is ardersd toreimburse

{name of eledronic monitaring agency) at : .
for the cost of pretnial electronic rononitaring in the amount of §
[¥]DNA TESTING. The defendant shall have a blood/hiological saraple drawn fm’ purpozes of DNA
identification analysis and the defendant shall fully cooperate in the testing The appropriate agency, the
county or DOC, shall be responsible for ohtaining the sample prior to the defendant’s release from
confinement  ROW 43.43.754.

G HIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as
spon 85 possible and the defendant shall fully cooperste in the testing FCOW 70.24.340.

NO CONTACT } l

The defendant shall nct have contact with_(. @, & /2 04 (name, DOB) including, but net
limited to, personal, verbal, telephonic, written & cantact through a third party far L.;L wess (not to
excead the maximmun stahitory sentence).

N Domestic Violence No-Contact Order, Antiharasgnent No-Contact Order, ar Sexual Assauit Protection
Order is filed with thiz Judgment and Sentence.

OTHER: Property may have been taken into austody in conjunction with this caze. Property may be

retirned to the rightful owner. Any claim for renurn of such property must be made within 90 days.  After
00 days, if you do not make 8 dlaim, property may be disposed of sccording to law.

. _ . %+ -
|- Ng_Condatk Wil miaoes
‘ M Cooy rn pﬂqumm p""H’-
. N A OY

Proparty may have been tsken into custody in conjunction with this case  Property may be retinned to the
rightful owner. Any claim for retinm of such property must be made within 80 days unless farfeited by
fgreement in which case no claim may be made.  After 90 days, if you do not make a8 daim, property may
be disposed of accarding to law.

BOND IS HEREBY EXONERATED

CONFINEMENT OVER ONE YFAR The defendant is sentenced as follows:

(g) CONFINEMENT. RCW 9.944 580 Defen is sentencad to the following term of total
confinemnent in the asstody of the D

maonths an n Count

on Comt maonths on Camt

months on Camt / / manths on Count

JUDGMENT AND SENTENCE, (15)
(Felany) (7/2007) Page 4 of 12 Office of Prosecuting Attorney

930 Tacoma Avenue 8. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400




SN Y

be 46 0 b

IR A Y

10

11

20

21

22

23

24

. . 15-1-00560-8

Se7
CONFINEMENT. RCW 044 &% Defendant is zertenced to the following term of confinement in the
austody of the Department of Carrectians (DOC):

Comt 1 MinimmTem: S | Months Mximum Tem: L4l
Count Minimum Term Manths Maximum Tem:
Count Minimum Term . Months Maximmm Tam:

7*@.{- The Indeteminate Sentencing Review Board may increase the minimum term of confinement.
Actual number of monthe of total confinement ordered is; 5\ MG\Y“L\.S'\D\IR S“l:'}t,d"'h J«Sﬁs
(Add mandatary firesrm, deadly weapons, and z=mal motivation enhsnecament time to nm conzeautively to
other counts, see Sectian 2.3, Sentencing Data, sbove).
[ ]1The confinement time an Count(s) cantainds) 8 mandatory minimum term of
CONSECUTIVE/CONCURRENT SENTENCES. RCW 2044 580 All counts sha!l be served
conanrently, except for the partion of those counts for which there i= s spedal finding of a firesrm, other
deadly wespon, semual motivation, VUCSA in a protected zane, or ranufacture of methamiphetamine with

juwenile present as set forth above at Section 2.3, and except for the following coumts which shall be served
consecutigely: .

The sentence herein shall nin conseautively to all felany sentences in other cause membes imposed priarto
the cammission of the aime(s) being sentenced.  The sentence herein shall nun conarrently with felany
sentences in other canse mmbers imposed after the commissian of the arime(s) being sentenced escept far
the following cause numbar= RCW 0.944 589

Confin=ament shall commence immediately unless otherwise set forth here:

{c) The defendant shall receive credit for timne served prior to sentencing if that confinement was =olely
under this cauce nuimber. RCW 9044 505, The time served shall be camputed by the jail unless the
aredit for time sarved prior to sentending is specifically set farth by the court: ’E;%._LQ.M@

Do

4.8 { 1 COMMUNITY PLACFMFENT (pre 7/1/00 offenses) is ardered as follows:

Camt for manths;
Count for manths,
Count for months,

[ ]COMMUNITY CUSTODY (To determine which offenses are eligible for or required for community
astody see RCW 9.944 701)

The defendant shall be an commuumity custody far:

. Coumt(s) 36 months for Serious Violent Offenzes
Camt(s) 18 months for Viclent Offenses
Count({s) 12 months (for crimes against 8 person, drug offenses, or offenses

involving the unlawful poscession of a firearmby a
srest gang member or associate)

JORGMENT AND SENTEMCE (IS)
(FEIMY) Wmm Psge 5of 12 Office of Prosecuting Attorney

93 Tacoma Avenue S. Room 946
Tacoma, ¥Washington 98402-2171
Telephone: (253) 798-7400
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Note: combined term of confinement and commumity augtedy far any partiqilar offense cannat #xceed the
stanntory maxirum. ROW 9.944 701

sv7
COMMUNITY CUSTODY iz Ordered for counts sentenced under RCW 0044 788, fromtime of
release from total confinement until the expirstion of the maximurn sentence:

Count j: until —easfaatedescdate W for the remsinder of the Defendant’s life
Count until years framtoday’s date [ ]  for theremainder of the Defendant’s lifa
Coumt unitil years fromtoday's date [ ] for the remainder of the Defendant’s life

(B) While on commumity placement ar commumity custody, the defendant shall: (1) report to and be
geailable for contact with the assigned community caredions officer as direded, () wak at DOC-
gpproved sducation, employment and/or commmity restintion (service), (3) notify DOC of any change in
defendant’s address or employment, (4) not cansume controlled sibstsnces except prrsuant to lawfully
issued prescriptions; (5) net unlawfully possess controlled substances while in commmmity custody, (6) not
oW, Use, or possess firesms or ammumnition, (7) pay supervision fees as determined by DOC; (8) perfomn
affirmative acts as required by DOC to confirm compliance with the arders of the court, (G) sbide by any
additional conditions imposed by DOC under ROW 9.844 704 and . 706 and {10) for sex offenses, submit
to eledronic maonitaring if imposed by DOC. The defendant’s residence locstion and living arangements
are eubject to the priar gpproval of DOC while in cammimity placement or commumity custody.
Comrmmity qustody for sex offenders not sentenced under RCW 9.944 712 may be extended for up tothe
statutory maximum term of the sentence.  Violation of comrmunity custody imposed for a sex offense may
remlt in additional confinemnent. :

The court arders that during the period of supervision the defendant shall:

[ ] consume no alcchol.

] have no contact with: E\ B. N MMANGEYS

i} remain {4 within {F cutside of 1 specified geographical boundary, to wit: _‘2( cClLo

[ ]not serve in any peid or volumteer capacity where he or she has control or supervision of minars under
13 years of age

[ perticipate in the following arime-related treatment or counseling services: “224(}‘6-— S

[ Jundergo an evalustion for tregtment for [ | domestic violence { ] substance abuse
[ ] mentat health [ ] anger management and fully comply with all recontmended tragtment.

X] corply with the following arime-related prohibitions: _P[( CCuo

[)0 Cther conditions.

[ }Far zentences imposed tnder RCW 9.944 702, othar conditions, including electronic monitoring, may
be imposed during commumity custody by the Indeterminate Sentence Review Board, or inan
emergency by DOC. Emergency conditians imposed by DOC chall not remain in effect longer than
seven working days

Court Ordered Treatment: If any court arders mental health ar deemical dependency trestrnent, the

defendant nuiat notify DOC and the defendant musdt release trestnient infamation to DOC for the duration

of incarceration and apervision RCOW 9.044 562,
FROVIDED:. That imde no circumstances shall the tots] term of confinement plus the term of comrmmity
custody actually served exceed the stattary maximurm for each offense

JUDGMENT AND SENTENCE (J5)
(Felmy} ('?/200’7) Page tof 12 Office of Prosecuting Altorney

930 Tacvoma Avenue S. Room Y46
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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[ JWORKETHIC CAMP. RCW 0044 600, RCW 72.00.410. The court finds that the defendant is
eligible and is likely to qualify for work ethic canip and the court recarmends that the defendant serve the
centence at 3 wark ethic camp. Upon completion of wark ethic camp, the defendant shall be releazed on
carnrnunity custody for any remaining, time of total confinement, subjoct to the conditions below. Violation
of the conditions of community arstody may resnit in a retimn to toigl confinement for the balance of the
defendant’ s remaining time of total confinement. The conditians of comrmumity custody are stated above in
Section 4.6,

OFF LIMITS ORDER (known drug traffideer) RCW 10.66.020. The following areas are off limitsto the
defendant while under the supervision of the County Jail or Department of Carrections:

CONFINEMENT. RCW 9.94A 712 Defendant is sentenced to the following term of confinement in the
custody of the Department of Carrections (DOC):

Count ”'E Minirum Tem: <S5 | Months  Maziraus Termn: er&'

Cournt Minirmmm Term Morths Mamirmm Temn:

Comt Minirmm Tam Months Mawimamm Temn:

e Indetarmingte Sentendng Review Board may increase the minirmmmn term of confinement e/
COMMUNITY CUSTODY is Crdered for counts sentenced under RCOW ©.844 712, fram time of release
frorn total confinement until the expirstion of the maximum sentence:

Comt T it ————ears-fromn today' c date }d) for the remainder of the Defendant’s life.
Coumt until vears fromtoday’sdate [ ] for the remsinder of the Defendant’s life.

Coumnt until years froontoday's date [ ] for the remainder of the Defendant’ s life.

Y. NOTICES AND SIGNATURES

COLLATERAYL ATTACK ON JUDGMENT. Any petition or motion for collateral attack an this
Judgrrent and Sentence, including but not limited to any personal restraint petition, state habeas carpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motion fornew trisl or motion to
arrest judgment, must be filed within ane year of the final judgment in this matter, evcept as provided for in
ECTW 10.73.100. RCW 10.73.000.

LFNGTH OF SUPERVISION. For sn offense carnmitted prior to July 1, 2000, the defendant chall
remain inder the cowrt's jurisdiction and the supervision of the Department of Carrections for a period up to
10 years from the date of sentence o release from confinement; whichever is longer, to asaure payment of
all legal finandial obligations unless the cort extends the criminal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender’s campliance with payment of the legal financial obligstions, until the obligation is
camnpletely'satisfied, regardless of the stehiteey maimum for the aime. RCW 9.4 760 and RCW

2.844 505, The ek of the court 1s authorized to coliect unpaid legal financal obligations at any time the
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offender remains inder the jurizdiction of the cowrt for purposes af his or her legal finmncial cbligstions.
RCOW 0944 7604y and RCW 0.044 753(4).

53 NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court has net ordered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Department of Carections or the dlerk of the
court may issue a notice of payroll deduction without notice to you if you are more than 30 days past due in
manthly payments in an amount equal to ar grestar than the amomt payable for one month. RCW
9.044 7602, Cther incame-withholding action under RCW 9.94A may be taken without firther notice
RCW 9.844 760 may be taken without further notice. RCOW 9,544 7606,

@ RESTITUTION HFEARING.
P;(pefmdmt waives any right to be present at any restitttion hesring (sign initialz):

5.5 CRIMINAL ENFORCEMFENT AND CIVIL COLLECTION. Any violation of this Judgment and
Sentence is punichable by up to &0 days of confinement per violation Per section 2.5 of this doamment,

legal financisl obligations are colledtible by cvil means RCW 9.94A 634,

56 FIRFARMS. You must immmedigiely surrendsr any concealed pistol license and you may not own,
use or possess any {irearm unless your right to do so is restored by a court of record. (The court clerk
chall forward a copy of the defendant's driver's licenze, identicard, or comparable idertification to the
Department of Licensing along with the date of convidtion or cammitment 3 RCW 9.41.040, ©.41.047,

5.1 SEX AND KIDNAPFING OFFENDER REGISTRATION. RCW 94, 44,130, 10.01.200

1. General Applicability and Requirements PBecsuse this arime involves 8 s=x offense o kidnapping
offense (e.g, kidnapping in the first degree, kidnapping in the second degree, ar unlawful imprisonment s
defined in chapter 84 40 RCW) where the victim is a minor defined in RCW ©A 44 130, you are required
to register with the sheriff of the county of the state of Washingfon where you reside. If youarenots
resident of Washington but you are & student in Washington or you are employed in Washington ar you carry
on & vocation in Washingtan, you must register with the sheriff of the county of your school, place of
employment, or vocation  You must register immediately upon being sentenced imless you are in custody,
in which case you must regigier at the time of your release and withinthree (3) business days fromthe time
of release.

2. Offenders Who Leave the State and Retum: If you legve the state following your sentending or
release fram custody bt later move badk to Washington, you must register within three (3) business days
after moving tothis state. If you are under the jurisdictian of this state’ s Department of Corrections, you
gt register within three (3) business days after moving tothis state. If you lesve this state following your
sentenang, ar relesse fram austody but later whilenot a resident of Washington you became amployed in
Wachington, carry aut a vocation in Washington, or attend =chool in Washington, you maust register within
three (3) business days after starting schoo! in this state or becoming employed or carrying out 2 vocation in
thiz state. :

3. Changp of Residence Within State and Leaving the State: If you change your rezidence withina
county, you must provide, by certified mail, with retwmn receipt requested or in person signed written
riotice of your change of residence to the sheriff within three (2ybusiness days of moving, If you change
vour residence to a new coumty within this state, you must register with thet county sheriff within three (3)
business days of moving, and must, within three (3) business days provide, by certified mail, with retun
receipt requestad or in perscr, signed written notice of the change of address in the new county to the
courty sheriff with whom you lest registered  If you move out of Washington State, you must send written
notice within three (3) business days of moving tothe county sheriff with whom you last registered in
Washington State,

4. Additional Requirements Upan Movingto Another State: If you move to another gtate, ar if you
work, carry on & vocation, or sttend school in another state you must register snew address, fingerprints, and
photograph with the new state within three (3) business days sft= establishing residence, or after beginning
to wark, carry on a vocation, o attend schoo!l inthenew state. You must 2lso send writtennotice within
three (3) days of moving tothe new state or toa fareign country to the county sheriff with whom you 1ast
registered in Washington State.

JUDGMENT AND SENTENCE (J5)
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5 Naotification Requirement When Fnrolling in or Employed by a Public or Private Ingtihution of
Hipher Fducation or Carmman School (K-12): If you are a resident of Washington and you are admitted to
8 public or private institution of higher education, you are required to notify the cheriff of the county of your
residence of your intent to attend the instingtion within three (3) business days prior to @riving at the
ingtitation I youbecorne employed at a public or private institution of higher education, you are requiredto
notify the sheriff for the county of your residence of your employment by the institution within three (3)
business days priar tobeginning to work at the instinmion. If your enrollment or employrent at a public ar
private institttion of higher education is terminated, you are required to notify the sheriff for the county of
your residence of your termination of enrollment or employment within three (3) business days of such
temingtion. If you artend, or plan to ettend, a public or private school regulated under Title 288 ROW or
chapter 72.40 RCW, you are required to notify the sheriff of the county of your residence of your intent to
attend the school. Ym must notify the sheriff within three (3) business days pricy to arriving at the school to
attend classes. The sheriff shall pramptly notify the principal of the school.

6. Registration by a Persan Who Does Not Have a Fixed Residence: Even if you do not have a figed
residence, you are required toregister. Regigtration must ocour within three (3ybusiness days of relegse in
the county where 71 are being supervized if you donot have g residence at the time of your release fram
austody. Within'_ e {3) business days after losing your firxed residence, you must prewide signed written
notice to the sheriff of the county where you last registered. If you enter a different comty and stay there
for mare than 24 hours, you will be required toregister in the new countywithin three (3} business days
after entering the new county. Y ou must also report weekly in person to the sheriff of the county where
yau are registered The weekly report shall be on a day specified by the county sheriff's office, and shall
ocar during narmal business hours  You may be required to provide a list the locastions where you have
stayed during the last seven days The lack of a fixed residence is a factor that rmay be considered in
detarmining an offender’ s risk level and shall maske the offender subject to discloame of infomation to the
public at large pursuant to RCW 4.24.550.

7. Application for 8 Name Changp: Ifyou apply for a name change, you must submit z copy of the

application to the county sheriff of the county of your residence and to the state patroi not fewer than five
days hefare the Enn'y of an arder granting the name dwnge If you receive an crder dmmging your name,

patrol within three (3) business days of the entry of the order. RCW Oh 44 130(7)
[3] The defendant is 8 sex offender subjec to indstamminate sentencing under RCW 9.

,z-a 13
i cl;iﬂé OOJRT

Licensing, which must revoke the defendant’s driver’s license. RCW 46,220,285,

Ifthe defendant iz or becomes ubject to court-ardered mental health or chemical dependency By
the defendant must notify DOC and the defendant’s tresment information must be chared with
the durstion of the defendant’s incarceration and apervision RCW 9944 562

& r b4
OTHER: _@ (A0, e 8- A la ey GO IYWABWA | 2 5y (A Y

AL T
Lebanior

DONE in Cpen Court anid in the presence of the defendant this date: ‘7///5'/1 (e

’ b .
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e Kot Sz s T ol S Sha o
WSE# 535362 WSB # (fcf’7’

mym Y

Defendant

Print narne: %o é/? /‘/ 9//4&5;//%/

Voling Rights Statement: I acknowledgze that Thave lost my right to vote becsuse of thiz felony conviction. IfT am
registered to vote, my voter registration will be cancelled

My right to vote is provisionally restared as long as I am not under the authority of DOC (not saving a sentence of
canfinement in the cagtody of DOC and not swibject to compumity costody as defined in ROW 9,644, 030). I must re-
register before voting The provisional right to vote may be revoked if I fail to camply with all the terms of my legal
financis] ohligations o an agreement far the payment of legal finandal obligations

Iy right to vote may be permanently restored by one of the following far each felony convidian: g) = certificateof
discharge izsued by the sentencing court, RCW 9.84A 637; b) a couwrt order issued by the sentencing cotrt restaring
the right, RCW 9.92.065, ¢ a final arder of discharge izsued by the indeterminste sentence review board, RCW
0.96.050; or d) a certificate of restoration issued by the governor, RCW 2.96.020.  Voting befare the right is restared
isa class C felony, ROW 294 84 600. Registering to vote befare the right is restored is a class C felony, RCW

298 84.140.

Defendant’s signanwe: 74;4,&%/ %ﬂ/ﬂ«} / . ‘
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CERTIFICATE OF CLERK
CAUSE NUMBER of this case: 15-1-00660-8

I, KEVIN STOCK Clark of this Court | certify that the foregoing isa full, true and corredt copy of the Judgment and
Sentence in the sbove-entitied action now on recard in this office.

WITNESS my hand and seal of the ssid Superiar Court affixed this date:

Clerk of said County and State, by: , Deputy Clerk

IDENTIFICATION OF COURT REPORTER

(one. FvLM/

Court Reparter )

JUDGMENT AND SEMTENCE (I5)
(Felmy) (7}’2007) Page 1Mof 12 Office of Prosecuting Attorney
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The defendant having been sentenced to the Department of Carections for 8

sext offenze

serious violent offense

assault inthe second degree

any arirne where the defendant or an accomplice was anmned with 8 deadly wespon
any felony under 60.50¢ and 89.52

The offender chall report to and be availsble for contact withthe assigned commumity carrections officer as directed:
The offender shall work at Drepartment of Corrections approved education, amployment, and/or community service,
The offender shall not conmme controlled substances except pursuant to lawfully issued presariptions:

An offender in comrmumity custody shail not unlawfully possess controlled substances;

The offender shall pay commimity placement fees as determined by DOC:

The residence location snd living srangements are subject to the prior approval of the department of corredtions
during the period of camrmmmity placement.

The offender shall submit to affirmative acts necessary tomonitor compliance with cowrt crders as required by
DOoC.

The Court may also arder any of the following ppedal conditions:
)6 O The offender shall remain within, or cutside of, a specified geographical boundary:
oo COo

}Q(‘ﬂ) The offender shall not have direct or indirect contact with the victim of the arime or a specified
class of individuals: __ £, 8, , ainEYS
0

Z [4133)] The offender chall participate in aime-relsted treatment or coumseling services,

Iv) The offender chall not cansumne alcchol,

>_é ) The residence location and living srangements of a sext offender shall be subject to the prior
approeal of the departmernt of corrections; or

>& VD The oftender chall camply with sny aime-related prohibitions.

X(VH) Other: _W_‘C_(Q_,_'Ah’g(m& o H“

ADPPENDIY F Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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s IDENTIFICATION OF DEFERDANT
SIDNo WA27942121 o "Date of Birth 09/0%/1848
{dfno SID take fingerprint card far State Patrol) :
FBINo.  4163EH7 i B Local ID Mo, §72360056
PCN No. UNENOWN ’ _ Other
Alias name, S5N, DOB:
Race: K - Ethnicity: T 8ex: - .
i] Asian/Pacific il Bladw/African- [X} Caucasian [] Hisgpanic [¥] Male
Islander " American ] .
il Native American [}  Other: . . [¥X] No- [1 Female
FINGERFRINTS
Left fmmﬁngers mkm snmzltanemsly ) Left Thamnb

' : AR R :
1 sttest that T saw the same defendﬂm. who appedred in coupt on this docurnent affix his or her ﬂﬁg%ﬂnﬁﬁ and
sgnsrure thereto. Clerk of the Court, Deputy Clerk, M '
od : dhishy, SR

e WM /1

DEFENDANT’ S?.DDRESS
JUDGMENT AND SENTENCE (J5) , 7
(FEIMY} (172007} Pﬁge 120f12 ' _ : Office of Prosecuting Attorney

930 Tacoma Avenue S. Rvom 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-74040
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This opinion was filed for record
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IN CLERKS OFFICE &ﬁ Cj( ﬁ; ¢
BUPREME COURT, STATE OF WASHINGTON

.  SUSAN L. CARLSON
18, SUPREME COURT CLERK

pare_SEP 2

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent, NO. 95249-3
V.
EN BANC
DAVID ANGEL RAMIREZ,
Petitioner. Filed SEP ¢ 0 2018

STEPHENS, J.—In State v. Blazina, 182 Wn.2d 827, 839, 344 P.3d 680
(2015), we held that under former RCW 10.01.160(3) (2015), trial courts have an
obligation to conduct an individualized inquiry into a defendant’s current and future
ability to pay before imposing discretionary legal financial obligations (LFOs) at
sentencing. This case provides an opportunity to more fully describe the nature of
such an inquiry. An adequate inquiry must include consideration of the mandatory
factors set forth in Blazina, including the defendant’s incarceration and other debts,
and the court rule GR 34 criteria for indigency. Id. at 838. The trial court should

also address what we described in Blazina as other “important factors” relating to
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the defendant’s financial circumstances, including employment history, income,
assets and other financial resources, monthly living expenses, and other debts. Id.

The trial court in David A. Ramirez’s case failed to conduct an adequate
individualized inquiry before imposing LFOs on Ramirez. While this Blazina error
would normally entitle Ramirez to a resentencing hearing on his ability to pay
discretionary LFOs, such a limited resentencing is unnecessary in this case.
Engrossed Second Substitute House Bill 1783, 65th Leg., Reg. Sess. (Wash. 2018)
(House Bill 1783), which amended two statutes at issue and now prohibits the
imposition of certain LFOs on indigent defendants, applies prospectively to
Ramirez’s case on appeal. We reverse the Court of Appeals and remand for the trial
court to strike the improperly imposed LFOs from Ramirez’s judgment and sentence.

FACTS AND PROCEDURAL HISTORY

A jury convicted Ramirez of third degree assault and possession of a
controlled substance, and found by special verdict that he committed the assault with
sexual motivation and displayed an egregious lack of remorse. Clerk’s Papers (CP)
at 63-66.

At sentencing, the State sought an exceptional sentence of 10 years based on
Ramirez’s prior record and offender score. 2 Verbatim Report of Proceedings (Mar.

7,2016) (VRP) at 346. Following the State’s argument for imposing an exceptional
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sentence, Ramirez took the opportunity to directly address the trial court. Ramirez
explained to the court that despite the State’s representations, he “was doing
everything right” before his arrest. Id. at 360. Ramirez shared that prior to his arrest,
he was working a minimum wage job at Weyerhaeuser as part of a “temporary
service team” and paying all his household bills, inclu(iing a DirecTV subscription
that included Seattle Seahawks games. Id. at 359-60, 362-63. Ramirez had opened
a bank account for the first time in his life, was planning on getting his driver’s
license, and had moved into his own apartment with the help of his wife. Id. at 360,
362. Ramirez discussed these favorable aspects of his life in an effort to show that
despite his criminal history, he did not deserve an exceptional sentence. Suppl. Br.
of Pet’r at 3. He lamented that because of his drug relapse and arrest, “I missed out
on all of that.” VRP at 363.!

The trial court sentenced Ramirez to five years for the third degree assault
conviction and two years for possession of a controlled substance, to be served
consecutively. Id. at 372-73. The trial court also imposed $2,900 in LFOs, including
a $500 victim assessment fee, a $100 DNA (deoxyribonucleic acid) collection fee, a

$200 criminal filing fee, and discretionary LFOs of $2,100 in attorney fees, and set

! Ramirez’s full statement was, “I missed out on all of that because I screwed up
before even the first Seahawk game. That was the weekend that I screwed up. It was the
Saturday before the first Seahawk game.” VRP at 363.

3



State v. Ramirez (David Angel), 95249-3

a monthly payment amount of $25. Id. at 375-76. After the court announced the
sentence, Ramirez presented a notice of appeal and a motion for an order of
indigency, which the court granted. Id. at 373; Suppl. CP at 1-4. According to the
financial statement in his declaration of indigency, Ramirez had no source of income
or assets and no savings, and owed more than $10,000 at the time of sentencing
(apparently previously imposed court costs and fees). Suppl. CP at 2-4.

Prior to imposing LFOs, the trial court asked only two questions relating to
Ramirez’s current and future ability to pay, both of which were directed to the State.
First, the court asked, “And when he is not in jail, he has the ability to make money
to make periodic payments on his LFOs, right?” VRP at 348. The State responded
that Ramirez had the ability to pay his LFOs “[w]hen he’s not in jail and when he is
in jail,” noting that Ramirez could work while incarcerated. Id. The trial court then
asked the State to once more confirm that LFOs were appropriate in Ramirez’s cése:
“But as far as you are concerned, the LFOs should be imposed.” Id. The State

~answered, “Yes.” Id. |

The trial court did not directly ask Ramirez or his counsel about his ability to
pay at any point during sentencing. The only statement made by Ramirez concerning
his ability to pay came after the trial court announced its decision to impose

discretionary costs. After finding that Ramirez had “the ability to earn money and
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make small payments on his financial obligations,” the court listed the specific costs
imposed and ordered Ramirez to pay “25 bucks a month starting [in] 60 days.” Id.
at 375-76. Ramirez then asked, “How am I going to do that from inside?” Id. at
376. Ramirez’s counsel responded, “I will explain.” Id. The discussion then moved
on to a different subject.?

On appeal, Ramirez argued that the trial court failed to make an adequate
individualized inquiry into his ability to pay before imposing discretionary LFOs,
contrary to Blazina, 182 Wn.2d at 837-38.% In a 2-1 unpublished opinion, Division
Two of the Court of Appeals affirmed the trial court, holding that the court

-“conducted an adequate individualized inquiry and did not err in imposing the
discretionary LFOs.” State v. Ramirez, No. 48705-5-1I, slip op. at 13 (Wash. Ct.
App. Oct. 24, 2017) (unpublished), https://www.courts.wa.gov/opinions/
pdf/D2%2048705-5-11%20Unpublished%200pinion.pdf. In reviewing the trial
court’s decision to impose discretionary LFOs on Ramirez, the Court of Appeals

majority applied an overall abuse of discretion standard; it cited the information

2 Ramirez’s counsel made only one mention of LFOs, in correcting the trial court’s
original estimate of the amount of attorney fees. The court initially stated that these
discretionary costs totaled $900, but Ramirez’s counsel clarified that $2,100 was the
correct amount. VRP at 375.

3 Ramirez’s appeal additionally raised several guilt-phase claims of error, which the
Court of Appeals rejected. State v. Ramirez, No. 48705-5-IL, slip op. at 7-11, 13-15 (Wash.
Ct. App. Oct. 24, 2017) (unpublished), https://www.courts.wa.gov/opinions/pdf/
D2%2048705-5-11%20Unpublished%200pinion.pdf. These issues are not before us.

-5-
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offered by Ramirez in his statement to the trial court as sufficient grounds for finding
Ramirez able to pay LFOs. Id. at 12-13.

In dissent, Chief Judge Bjorgen argued that the question of whether a trial
court made an adequate inquiry into a defendant’s ability to pay discretionary LFOs
should be reviewed de novo, not for an abuse of discretion. Id. at 16 (Bjorgen, C.J.,
dissenting). Applying the de novo standard, Chief Judge Bjorgen concluded that the
trial court’s inquiry into Ramirez’s financial status fell short of the Blazina
standards. Id. at 19.

On March 7, 2018, we granted Ramirez’s petition for review “only on the
issue of discretionary [LFOs].” Order Granting Review, No. 95249-3 (Wash. Mar.
7,2018). OnMarch 27,2018, just weeks after we granted Ramirez’s petition, House
Bill 1783 became law. LAWS OF 2018, ch. 269. House Bill 1783’s amendments
relate to Washington’s system for imposing and collecﬁng LFOs and are effective
as of June 7, 2018. House Bill 1783 is particularly relevant to Ramirez’s case
because it amends the discretionary LFO statute to prohibit trial courts from
imposing discretionary LFOs on defendants who are indigent at the time of

sentencing. Id. at § 6(3).
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ANALYSIS

This case concerns Washington’s system of LFOs, specifically the imposition
of discretionary LFOs on individuals who lack the current and future ability to pay
them. State law requires that trial courts consider the financial resources of a
defendant and the nature of the burden imposed by LFOs before ordering the
defendant to pay discretionary costs. See RCW 10.01.160(3).

We addressed former RCW 10.01.160(3) in Blazina and held that the statute
requires trial courts to conduct an individualized inquiry into the financial
circumstances of each offender before levying any discretionary LFOs. 182 Wn.2d
at 839. As Ramirez’s case demonstrates, however, costs are often imposed with very
little discussion. We granted review in this case to articulate specific inquiries trial
courts should make in determining whether an individual has the current and future
ability to pay discretionary costs.

After we granted review, the legislature enacted House Bill 1783, which
amends former RCW 10.01.160(3) to categorically prohibit the imposition of ény
discretionary costs on indigent defendants. LAWS OF 2018, ch. 269, § 6(3). House
Bill 1783 also amends the criminal filing fee statute, former RCW 36.18.020(2)(h)
(2015), to prohibit courts from imposing the $200 filing fee on indigent defendants.

LAWS OF 2018, ch. 269, § 17(2)(h). According to Ramirez’s motion for an order of
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indigency, which the trial court granted, Ramirez unquestionably qualified as
indigent at the time of sentencing: Ramirez had no source of income or assets and
no savings, and owed more than $10,000 at the time of sentencing. Suppl. CP at
3-4.

This case presents two issues. The primary issue is whether the trial court
conducted an adequate individualized inquiry into Ramirez’s ability to pay, as
required under Blazina and former RCW 10.01.160(3). A separate but related issue
is whether House Bill 1783’s statutory amendments apply to Ramirez’s case on
appeal.

I. The Trial Court Did Not Conduct an Adequate Individualized Inquiry into
Ramirez’s Current and Future Ability To Pay LFOs

The threshold issue in this case is whether the trial court performed an
adequate inquiry into Ramirez’s present and future ability to pay before imposing
discretionary LFOs. In addressing this issue, we must decide what standard of
review applies to a trial court’s decision to impose discretionary LFOs. The Court
of Appeals was seemingly split on this question, with the majority applying an
overall abuse of discretion standard and the dissenting judge applying de novo
review. We address the proper standard of review before turning to the merits of

Ramirez’s argument.
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A. The Adequacy of the Trial Court’s Individualized Inquiry into a Defendant’s
Ability To Pay Discretionary LFOs Should Be Reviewed De Novo

As Ramirez corfectly points out, the question of whether the trial court
adequately inquired into his ability to pay discretionary LFOs involves both a factual
and a legal component. Suppl. Br. of Pet’r at 16. On the factual side, the reviewing
court determines what evidence the trial court acfually considered in making the
Blazina inquiry. Chief Judge Bjorgen aptly observed that the factual determination
can be decided by simply examining the record for supporting evidence.* Ramirez,
slip op. at 17 (Bjorgen, C.J., dissenting). On the legal side, the reviewing court
decides whether the trial court’s inquiry complied with the requirements of Blazina.
Both the majority and dissenting opinions below recognized that this legal inquiry
merits de novo review. See id. at 13 n.4 (“[w]hether or not a trial court makes an
individualized inquiry is reviewed de novo”), 17 (Bjorgen, C.J., dissenting)

(describing this as “an unalloyed legal question”).

4 Ramirez criticizes Chief Judge Bjorgen for embracing a “clearly erroneous”
standard of review for factual determinations, based on prior appellate decisions. See
Suppl. Br. of Pet’r at 17 & n.6. Ramirez insists that “substantial evidence” is the correct
Washington standard, while “clear error” applies in federal courts. Id. We believe the
distinction is semantic in this context. The very case Ramirez cites as identifying different
state and federal standards says, “[W]e review [factual findings] for substantial evidence,
which is analogous to the ‘clear error’ test applied by the federal courts.” Steele v.
Lundgren, 85 Wn. App. 845, 850, 935 P.2d 671 (1997).

9.
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Given their shared recognition that de novo review applies to the question of
whether the trial court complied with Blazina, the split in the Court of Appeals may
be more a difference in emphasis than in substance. Blazina establishes what
~ constitutes an adequate inquiry into a defendant’s ability to pay under state law, and
the standard of review for an issue involving questions of law is de novo. State v.
Hanson, 151 Wn.2d 783, 784-85, 91 P.3d 888 (2004). Ramirez is correct that the
Blazina inquiry is similar to other inquiries trial judges make that are subject to de
novo review. See Suppl. Br. of Pet’r at 16-17 (citing State v. Vicuna, 119 Wn. App.
26,30-31, 79 P.3d 1 (2003) (applying de novo review to determination of whether a
conflict exists between attorney and client); State v. Ramirez-Dominguez, 140 Wn.
App. 233, 239, 165 P.3d 391 (2007) (applying de novo review to determination of
Whether the defendant knowingly, intelligently, and voluntarily waived his right to
a jury trial)).

That said, the trial court’s ultimate decision whether to impose discretionary
LFOs is undoubtedly discretionary. The trial court must balance the defendant’s
ability to pay against the burden of his obligation, which is an exercise of discretion.
State v. Baldwin, 63 Wn. App. 303, 312, 818 P.2d 1116 (1991). But, discretion is
necessarily abused when it is manifestly unreasonable or based on untenable grounds

or reasons. State v. Stenson, 132 Wn.2d 668, 701, 940 P.2d 1239 (1997). If the trial
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court fails to conduct an individualized inquiry into the defendant’s financial
circumstances, as RCW 10.01.160(3) requires, and nonetheless imposes
discretionary LFOs on the defendant, the trial court has per se ‘abused its
discretionary power. Stated differently, the court’s exercise of discretion is
unreasonable when it is premised on a legal error. The focus of Ramirez’s argument
for de novo review is squarely on the trial court’s legal error in failing to conduct an
individualized inquiry. Thus, while the State is correct that the abuse of discretion
standard of review is relevant to the broad question of whether discretionary LFOs
were validly imposed, de novo review applies to the alleged error in this case: the
failure to make an adequate inquiry under Blazina.

B. The Trial Court’s Inquiry into Ramirez’s Ability To Pay Discretionary LFOs
Was Inadequate under Blazina

The legal question before us is whether the trial court’s inquiry into Ramirez’s
current and future ability to pay discretionary LFOs was adequate under Blazina. In
Blazina, we held that former RCW 10.01.160(3) requires the trial court to conduct
an individualized inquiry on the record concerning a defendant’s current and future
ability to pay before imposing discretionary LFOs. 182 Wn.2d at 839. We explained
that “the court must do more than sign a judgment and sentence with boilerplate
language stating that it engaged in the required inquiry.” Id. at 838. As part of this

inquiry, the trial court is required to consider “important factors,” such as
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incarceration and the defendant’s other debts, when determining a defendant’s
ability to pay. Id. Additionally, we specifically instructed courts to look for
additional guidance in the comment to court rule GR 34, which lists the ways a
person may prove indigent status for the purpose of seeking a waiver of filing fees
and surcharges. Id.; City of Richland v. Wakefield, 186 Wn.2d 596, 606-07, 380
P.3d 459 (2016). As we further clarified, “if someone does meet the GR 34 standard
for indigency, courts should seriously question that person’s ability to pay LFOs.”
Blazina, 182 Wn.2d at 839.

Here, the record shows that the trial court asked only two questions
concerning Ramirez’s ability to pay LFOs, both of which were directed to the State.
First, the court asked, “And when he is not in jail, he has the ability to make money
to make periodic payments on his LFOs, right?” VRP at 348. The State responded,
“When he’s not in jail and when he is in jail,” noting that Ramirez could work while
incarcerated. Id. The court then asked the State for clarification on the LFO issue:
“But as far as you are concerned, the LFOs should be imposed.” Id. In response,
the State simply answered, “Yes.” Id. The record reflects that these two questions,
directed to the State, are the only questions asked by the trial court relating to
Ramirez’s ability to pay discretionary LFOs before ordering him to pay $25 per

month starting in 60 days. When Ramirez asked, “How am I going to do that from
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inside?” id. at 376, the trial court said nothing. Ramirez’s counsel said, “I will
explain,” and the court moved on. Id.

The court made no inquiry into Ramirez’s debts, which his declaration of
indigency listed as exceeding $10,000 at the time of sentencing (apparently
previously imposed court costs and fees). Suppl. CP at 4. Nor does the record reflect
that the trial court inquired into whether Ramirez met the GR 34 standard for
indigency. Had the court looked to GR 34 for guidance, as required under Blazina,
it would have confirmed that Ramirez was indigent at the time of sentencing—his
income fell below 125 percent of the federal poverty guideline. As we explained in
Blazina, “if someone does meet the GR 34 standard for indigency, courts should
seriously question that person’s ability to pay LFOs.” 182 Wn.2d at 839; Wakefield,
186 Wn.2d at 607. The record does not reflect that the trial court meaningfully
inquired into any of the mandatory Blazina factors.

The trial court also failed to consider other “important factors” relating to
Ramirez’s current and future ability to pay discretionary LFOs, such as Ramirez’s
income, his assets and other financial resources, his monthly living expenses, and
his employment hiétory. Blazina, 182 Wn.2d at 838. In Blazina, we held that “[t]he
record must reflect that the trial court made an individualized inquiry into the

defendant’s current and future ability to pay,” which requires the court to consider
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“important factors,” in addition to the mandatory factors discussed above. Id. The
only information in the record about Ramirez’s financial situation came during
Ramirez’s allocution and was offered to show how he had been putting his life in
order prior to his arrest. The court made no inquiry.

Consistent with Blazina’s instruction that courts use GR 34 as a guide for
determining whether someone has an ability to pay discretionary costs, we believe
the financial statement section of Ramirez’s motion for indigency would have
provided a reliable framework for the individualized inquiry that Blazina and RCW
10.01.160(3) require. In determining a defendant’s indigency status, the financial
statement section of the motion for indigency asks the defendant to answer questions
relating to five broad categories: (1) employment history, (2) income, (3) assets and
other financial resources, (4) monthly living expenses, and (5) other debts. See
Suppl. CP at 2-4. These categories are equally relevant to determining a defendant’s
ability to pay discretionary LFOs.

Regarding employment history, a trial court should inquire into the
defendant’s present employment and past work experience. The court should also
inquire into the defendant’s income, as well as the defendant’s assets and other
financial resources. Finally, the court should ask questions about the defendant’s

monthly expenses, and as identified in Blazina, the court must ask about the
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defendant’s other debts, including other LFOs, health care costs, or education loans.
To satisfy Blazina and RCW 10.01.160(3)’s mandate that the State cannot collect
costs from defendants who are unable to pay, the record must reflect that -the trial
court inquired into all five of these categories before deciding to impose
discretionary costs. That did not happen here.

The State argues, and the Court of Appeals majority agreed, that despite any
lack of inquiry by the trial court into Ramirez’s ability to pay, statements by Ramirez
during his allocution were adequate to support the imposition of discretionary LFOs.
Resp’t’s Br. at 4. In oppdsing the State’s request for an exceptional sentence,
Ramirez told the court he was “doing everything right” prior to his arrest—he was
working a minimum wage job at Weyerhaeuser on a “temporary service team,” his
wife had helped him get his own apartment, he was paying his household bills,
including a DirecTV subscription, and he had opened a bank account for the first
time in his life and was hoping to get a driver’s license. VRP at 359-363. Ramirez
did not offer this information in the context of assessing his current and future ability
to pay LFOs, but rather in an effort to “counter the State’s negative portrayal of him
and direct the court’s attentiqn to his accomplishments in order to persuade the court

he was deserving of a lesser sentence.” Suppl. Br. of Pet’r at 19.
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Notably, while the Court of Appeals majority viewed Ramirez’s statements as
supporting imposition of discretionary costs, there is no indication in the record that
the trial court actually relied on any of Ramirez’s statements. See Ramirez, slip op.
at 13.5 Nor would reliance on Ramirez’s statements be reasonable, given that
Ramirez was describing his circumstances and the positive strides he had made in
the months prior to his arrest. As his statements at sentencing and his declaration of
indigency make clear, all of that changed. Indeed, Ramirez lamented that after being
on the right track, he “screwed up” and lost everything. VRP at 363.

RCW 10.01.160(3) requires the trial court to inquire into a person’s present
and future ability to pay LFOs. This inquiry must be made on the record, and courts
should be cautious of any after-the-fact attempt to justify the imposition of LFOs
based on information offered by a defendant for an entirely different purpose.

Judges understand that defendants want to appear in their best light at sentencing. It

> The Court of Appeals inferred that the trial court’s decision was based on
Ramirez’s statements:

Here, the court considered that Ramirez had recently been released
from custody, was working in a minimum wage job, and had been paying his
household bills. Ramirez also told the court that he had opened a bank
account for the first time in his life and “was just getting on track[.]” He
added that although he was working a minimum wage job “it was fine
because it took care of everything.” Thus, we hold that the court conducted
an adequate individualized inquiry and did not err in imposing the
discretionary LFOs.

Ramirez, slip op. at 13 (citations omitted).
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is precisely for this reason that the judge’s obligation is to engage in an on-the-record
individualized inquiry into the defendant’s ability to pay discretionary LFOs.

We hold that the trial court failed to make an adequate individualized inquiry
into Ramirez’s current and future ability to pay prior to imposing discretionary
LFOs. Normally, this Blazina error would entitle Ramirez to a full resentencing
hearing on his ability to pay LFOs. The timing of Ramirez’s appeal, however, makes
this case somewhat unusual. After we granted review, the legislature passed House
Bill 1783, which amends two LFO statutes at issue. LAWS OF 2018, ch. 269. House
Bill 1783 amends the discretionary LFO statute, former RCW 10.01.160, to prohibit
courts from imposing discretionary costs on a defendant who is indigent at the time
of sentencing as defined in RCW 10.101.010(3)(a) through (c). LAWS OF 2018, ch.
269, § 6(3). House Bill 1783 also amends the criminal filing fee statute, former
RCW 36.18.020(h), to prohibit courts from imposing the $200 filing fee on indigent
defendants. LAWS OF 2018, ch. 269, § 17(2)(h).

Ramirez argues that House Bill 1783’s amendments apply to his case on
'appeal because he qualified as indigent at the time of sentencing and his case was
not yet final when House Bill 1783 was enacted. Suppl. Br. of Pet’r at 8-10. As for
the remedy, Ramirez asks us to strike the discretionary LFOs and the $200 criminal

filing fee from his judgment and sentence rather than remand his case for
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resentencing. For the reasons discussed below, we agree that House Bill 1783
applies on appeal to invalidate Ramirez’s discretionary LFOs (and the $200 criminal
filing fee) and that resentencing is unnecessary in this case.
II. House Bill 1783 Applies Prospectively to Ramirez’s Case Because the
Statutory Amendments Pertain to Costs and His Case on Direct Review Is Not
Yet Final
House Bill 1783’s amendments modify Washington’s system of LFOs,
addressing some of the worst fa@ets of the system that prevent offenders from
rebuilding their lives after conviction. For example, House Bill 1783 eliminétes
interest accrual on the nonrestitution portions of LFOs, it establishes that the DNA
database fee is no longer mandatory if the offender’s DNA has been collected
because of a prior conviction, and it provides that a court may not sanction an
offender for failure to pay LFOs unless the failure to pay is willful. LAWS OF 2018,
ch. 269, §§ 1, 18, 7. Relevant here, House Bill 1783 amends the discretionary LFO
statute, former RCW 10.01.160, to prohibit courts from imposing discretionary costs
on a defendant who is indigent at the time of sentencing. LAWS OF 2018, ch. 269,
§ 6(3). It also prohibits imposing the $200 filing fee on indigent defendants. Id.
§ 17. Because House Bill 1783 was enacted after we granted Ramirez’s petition for

review, we must decide whether House Bill 1783’s amendments apply to Ramirez’s

case on appeal. We hold that House Bill 1783 applies prospectively to Ramirez
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because the statutory amendments pertain to costs imposed on criminal defendants
following conviction, and Ramirez’s case was pending on direct review and thus not
final when the amendments were enacted.

At the time of Ramirez’s sentencing in 2016, the discretionary cost statute
provided that “[tlhe court shall not order a defendant to pay costs unless the
defendant is or will be able to pay them.” Former RCW 10.01.160(3). In making
this determination, the statute instructed the trial court to “take account of the
financial resources of the defendant and the nature of the burden that payment of
costs will impose.” Id. The statutory language directs that the trial court must
consider a defendant’s current and future ability to pay before deciding to impose
discretionary costs on the defendant.

House Bill 1783 amends former RCW 10.01.160(3) to expressly prohibit
courts from imposing discretionary costs on defendants who are indigent at the time
of sentencing: “The court shall not order a defendant to pay costs if the defendant at
the time of sentencing is indigent as defined in RCW 10.101.010(3)(a) through (c).”
LAWS OF 2018, ch. 269, § 6(3). Under RCW 10.101.010(3)(a) through (c), a person
is “indigent” if the person receives certain types of public assistance, is involuntarily
committed to a public mental health facility, or receives an annual income after taxes

of 125 percent or less of the current federal poverty level. If the defendant is not
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indigent, the amendment instructs the court to engage in the same individualized
inquiry into the defendant’s ability to pay as previously required under former RCW
10.01.160(3), i.e., to assess “the financial resources of the defendant and the nature
of the burden that payment of costs will impose.” Id. In this case, there iskno
question that Ramirez satisfied the indigency requirements of RCW
10.101.010(3)(c) at the time of sentencing. Accordingly, if House Bill 1783 applies
to Ramirez’s case, the trial court impermissibly imposed discretionary LFOs on
Ramirez.

As noted, House Bill 1783 also amends the criminal filing fee statute, former
RCW 36.18.020(2)(h), to prohibit charging the $200 criminal filing fee to defendants
who are indigent at thé time of sentencing. LAWS OF 2018, ch. 269, § 17. Thus, if
House Bill 1783’s amendments apply to Ramirez’s case on appeal, the trial court
improperly imposed both the discretionary costs of $2,100 ahd the criminal filing
fee.

This is not our first occasion to consider the prospective application of cost
statutes to criminal cases on appeal. In State v. Blank, 131 Wn.2d 230, 249, 930
P.2d 1213 (1997), we held that a statute imposing appellate costs applied
prospectively to the defendants’ cases on appeal. In Blank, the defendants’ appeals

were pending when the legislature enacted a statute providing for recoupment of
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appellate defense costs from a convicted defendant. Id. at 234. In determining
whether the statute applied to the defendants’ cases, we clarified that “‘[a] statute
operates prospectively when the precipitating event for [its] application . . . occurs
after the effective date of the statute.”” Id. at 248 (alterations in original) (quoting
Aetna Life Ins. Co. v. Wash. Life & Disability Ins. Guar. Ass’n, 83 Wn.2d 523, 535,
520 P.2d 162 (1974)). We concluded that the “precipitating event” for a statute
“concerning attorney fees and costs of litigation” was the termination of the
defendant’s case and held that the statute therefore applied prospectively to cases
that were pending on appeal when the costs statute was enacted. Id. at 249 (citing
Kilpatrickv. Dep’t of Labor & Indus., 125 Wn.2d 222,232, 883 P.2d 1370,915P.2d
519 (1994) (holding that the right to attorney fees is governed by the statute in force
at the termination of the action)). |

Similar to the statute at issue in Blank, House Bill 1783’s amendments
concern the court’s ability to impose costs on a criminal defendant following
conviction. House Bill 1783 amends former RCW 10.01.160(3) by expressly
prohibiting the imposition of discretionary LFOs on defendants like Ramirez who
are indigent at the time of sentencing; the amendment conclusively establishes that
courts do not have discretion to impose such LFOs. And, like the defendants in

Blank, Ramirez’s case was on appeal as a matter of right and thus was not yet final
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under RAP 12.7 when House Bill 1783 became effective. Because House Bill
1783’s amendments pertain to costs imposed upon conviction and Ramirez’s case
was not yet final when the amendments were enacted, Ramirez is entitled to benefit
from this statutory change.
| Applying House Bill 1783 to the facts of this case, we hold that the trial court
impermissibly imposed discretionary LFOs of $2,100, as well as the $200 criminal
filing fee, on Ramirez. We reverse the Court of Appeals and remand for the trial
court to amend the judgment and sentence to strike the improperly imposed LFOs.
CONCLUSION
In Blazina, we held that under former RCW 10.73.160(3), trial courts have an
obligation to conduct an individualized inquiry into a defendant’s current and future
ability to pay discretionary LFOs before imposing them at sentencing. Today, we
articulate specific inquiries trial courts should make in determining whether an
individual has the current and future ability to pay discretionary costs. Trial courts
must meaningfully inquire into the mandatory factors established by Blazina, such
as a defendant’s incarceration and other debts, or whether a defendant meets the GR
34 standard for indigency. Trial courts must also consider other “important factors”
relating to a defendant’s financial circumstances, including employment history,

income, assets and other financial resources, monthly living expenses, and other
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debts. Under this framework, trial courts must conduct an on-the-record inquiry into
the mandatory Blazina factors and other “important factors” before imposing
discretionary LFOs.

We reverse the Court of Appeals and hold that the trial court failed to conduct
an adequate Blazina inquiry into Ramirez’s current and future ability to pay.
Although this Blazina error would normally entitle Ramirez to a resentencing
hearing on his ability to pay, resentencing is unnecessary in this case. House Bill
1783, which prohibits the imposition of discretionary LFOs on an indigent
defendant, applies on appeal to invalidate Ramirez’s discretionary LFOs (and the
$200 criminal filing fee). We remand for the trial court to strike the $2,100

discretionary LFOs and the $200 filing fee from Ramirez’s judgment and sentence.
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- WE CONCUR:
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